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Before the Court is Petitioner Roderick Johnson’s
(“Petitioner”) notion for habeas corpus pursuant to 28 U S.C. §
2254. Petitioner’s original petition asserted five grounds for
relief. By way of Menorandum Opi nion, the Court found that

Petitioner’s claimconcerning the alleged failure of the



Commonweal th to disclose Brady material was procedurally default

and unavail able for review. See Johnson v. Folino, 671 F. Supp.

2d 658 (E.D. Pa. 2009). Petitioner’s four remaining clains are

ripe for final adjudication.

BACKGROUND

On July 14, 1998, Petitioner, was convicted of
first-degree murder and related charges in the Berks County Court
of Conmon Pleas with respect to the Novenber 1, 1996 shooting
death of Jose Martinez (“Martinez”). (Petition for Wit of
Habeas Corpus 1 4.) On July 15, 1998, Petitioner was sentenced
to life inprisonment without parole. (l1d.) The Commonweal th's
case relied heavily on testinony of three w tnesses: George
Robl es (“Robles”), Luz Cntron (“Cintron,” Robles' girlfriend)
and Mylta Vel azquez (“Vel azquez,” Petitioner's estranged
girlfriend). (Ld. at Y 17-21.)

An abridged summary of the facts supporting
Petitioner’s convictionis as follows. At approximately 11:15
p.m on Novenber 1, 1996, Pearl Torres (“Torres”) observed two
men run across Schuykill Avenue in Reading, Pennsylvania. (Trial
Tr. 119, July 9, 1998.) One of the nen, later found by the jury
to be Petitioner, was carrying a black sem -automati ¢ handgun
whi ch he used to shoot the other individual, Martinez. (lLd.)

After Martinez fell to the ground, Petitioner fired three shots
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into Martinez's body, after which Torres saw Petitioner flee the
scene. (ld. at 119, 121-22.)

Shannon Sanders (“Sanders”) testified that at the sane
time on Novenber 1, 1996, she was in the vicinity of the 300
bl ock of Schuykill Avenue in Reading. (ld. at 228.) Sanders
testified that at this tinme she heard three gunshots, and
i mredi ately after hearing the gunshots she observed an African-
American male run by her. (l1d. at 230.) She testified that the
i ndi vidual was in possession of a sem -automatic handgun. (ld.
at 231-32.) Sanders testified that when the individual ran by
her she heard himexclaim “yo, that notherfucker’s dead. You
know what | nmean. | just killed him” (lLd. at 230.)
| medi ately after the exchange, the male fled the area. (1d. at
233.) Sanders testified that she could not identify Petitioner
as the individual that she observed during this exchange because
she did not get an adequate | ook at the individual’s face. (ld.)

Robl es testified that Petitioner showed up at his
resi dence at 428 Buttonwood Street at approximtely m dnight on
Novenber 1, 1996, and was out of breath when he arrived. (ld. at
370.) Robles testified that Petitioner told himthat *“Yo, | just
killed this dude. | just killed this dude.” (ld. at 372.)
Robl es testified that Petitioner showed Robles a sem -automatic
handgun that Petitioner stated he had just used to shoot soneone.

(ILd. at 372-74.) Petitioner told Robles that he and Richard



Moral es (“Moral es”) had seen Martinez at a conveni ence store on
Schuyki Il Avenue, at which point Petitioner questioned Martinez
about a drug debt owed to Petitioner’s associate, Shawn Bri dges.
(ILd. at 375-79.) Petitioner told Robles that Martinez fled on
Schuyki Il Avenue and that Petitioner and Mral es pursued Martinez
in avan. (ld. at 376.) Wen Martinez crossed the intersection
of West Elm Street, Petitioner exited the van driven by Morales
and chased Martinez on foot. (ld. at 376-77.) Petitioner told
Robl es that he fired several shots into Martinez’s body. (ld. at
376-78.) After recounting the event to Robles, Petitioner |eft
Robl es’ residence.

Robl es testified that shortly after Petitioner’s
departure, Morales arrived at his residence. (ld. at 378.)
Robl es testified that Morales told himthat he had driven
Petitioner in pursuit of Martinez on Schuykill Avenue and that
Petitioner shot Martinez. (ld. at 378-80.) Robles testified
that Morales also told himthat after Petitioner shot Martinez,
Morales circled the block and returned to fire another gunshot
into Martinez’'s body to “make sure he did the job right.” (Ld.
at 380.) dCintron was present at Robles’ residence at the tine of
this conversation and testified consistently as to the substance
of this conversation

Cntron testified that one to two days after the

shooting incident she entered the residence that she shared with



Robl es and Tyhir Biggs (“Biggs”) at 428 Buttonwood Street in
Readi ng and overhead a conversation between Petitioner and Biggs.
(ILd. at 286.) Cintron testified that she overheard Petitioner
tell Biggs that he and Moral es had confronted Martinez on
Schuyki Il Avenue and that Martinez becane scared and ran away, at
whi ch point Petitioner ran after himand shot him (1d.)

Cntron further testified that she overheard Petitioner tel

Bi ggs that he shot Martinez in the back. (ld. at 326.)

Vel azquez testified that approxinately one to two days
after the incident, she and Petitioner were watching a news
broadcast that showed a story about Martinez's nurder. (ld. at
156, 162-68.) Vel azquez testified that in response to the news
story, Petitioner asked her if he could trust her, at which point
he told her that he was the one who shot Martinez. (ld.)
Petitioner went on to state to Vel azquez that he was a “hitman”

and “that’s what he does.” (See id. at 158-59, 162-68, 177.)

| | . PROCEDURAL HI STORY!
Petitioner filed a direct appeal of his sentence on
August 14, 1998. The Superior Court affirnmed the verdict on July

15, 1999, and the Pennsyl vania Suprene Court denied Petitioner's

! The Court's recitation of the conplex and extensive
procedural history of Petitioner's case is based upon the
conprehensi ve February 25, 2008 nenorandum opi nion witten by
Judge Ludgate of the Court of Common Pl eas of Berks County.
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al | onance of appeal on Decenber 30, 1999.

On Decenber 21, 2000, Petitioner filed his first
Petition for Post-Conviction Relief pursuant to 42 Pa.C.S. A 8
9543 (“PCRA’) and was denied relief on Novenber 29, 2001. This
denial was affirnmed by the Superior Court on January 8, 2003, and
t he Pennsyl vani a Suprene Court denied Petitioner's further
request for relief on March 22, 2004. During the pendency of
appeal fromhis first PCRA petition, Petitioner filed a second
PCRA petition on Septenber 12, 2003, which was later refiled on
April 13, 2004. Petitioner sought to supplenent this second PCRA
petition with alleged Brady material, but the Court of Common
Pl eas refused to grant this request and denied Petitioner's
second PCRA petition on Septenber 22, 2004. The Court of Comon
Pleas held that Petitioner's newy asserted Brady cl ai mwas
untimely under the PCRA statute and none of the statutory
exceptions were applicable. The Superior Court affirmed the
denial of this second PCRA petition on Septenber 22, 2005.

During the interimin which Petitioner's first and
second PCRA petitions were under review by the Pennsylvania state
courts, Petitioner filed the instant habeas petition. Petitioner
filed the petition in this matter on June 25, 2004, and the Court
has accommobdat ed Petitioner in several instances in staying
certain aspects of these proceedings in order to facilitate

exhaustion of Petitioner's state court petitions.



On June 19, August 2, and Novenber 16, of 2007,
Petitioner filed his third, fourth, and fifth “protective” PCRA
petitions, respectively. These petitions were dism ssed by the
Court of Common Pl eas on Decenber 6, 2007, again based upon the
untineliness of the petitions. The Superior Court affirmed this
deci sion on January 22, 2009.

On Novenber 23, 2009, this Court issued an Order and
Menmor andum findi ng that Petitioner’s claimbased on all eged Brady
viol ati ons was procedural |y defaul ted and unavail abl e for
review. 2 The Commpnweal th concedes that Petitioner’s renmaining
four clains are exhausted and available for review The Court
permtted the parties to submt supplenental briefing as to
Petitioner’s remaining clains for ineffective assistance of

counsel, which are now ripe for decision

I'11. APPLI CABLE LAW

A. Standard of Revi ew

Federal courts are vested with jurisdiction over

2 On Novenber 23, 2009, the Court addressed Petitioner’s
Brady claimin the context of a notion by Petitioner for
addi tional discovery as to the Brady claim Johnson, 671 F.
Supp. 2d at 669-72. In that Menorandum Qpi nion, the Court
determ ned that Petitioner’s Brady claimhas been procedurally
defaul ted and was unavail able for review, and thus Petitioner’s
notion for additional discovery was noot. See id. As
Petitioner’'s Brady claimis unavailable for review, it is not
addressed in this Menorandum and wil|l be dism ssed along with the
remai ning clains asserted in Petitioner’s habeas petition.
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petitions for wits of habeas corpus for a prisoner “in custody
pursuant to the judgnment of a State court” in violation of the
United States Constitution. 28 U S.C § 2254(a). Pursuant to
the Anti-Terrorismand Effective Death Penalty Act of 1996
(“AEDPA’) a claimthat is adjudicated on the nerits in state
court is to be afforded deference by a review ng federal court.
See 28 U.S.C. § 2254(d).® Pursuant to 28 U.S.C. § 2254, as
anmended by the AEDPA, the determ nations of state courts are
entitled to considerable deference fromfederal courts. Duncan
v. Mrton, 256 F.3d 189, 196 (3d. G r. 2001). Section 2254(d)
precl udes federal habeas relief as to:

any claim that was adjudicated on the nmerits in State
court proceedi ngs unless the adjudication of the claim

(1) resulted in a decision that was contrary to, or
involved an unreasonable application of, clearly
established Federal |aw, as determ ned by the Suprene
Court of the United States; or

(2) resulted in a decision that was based on an

3 28 U.S.C. § 2254(d) provides:

An application for a wit of habeas corpus on behal f of
a person in custody pursuant to the judgnent of a State
court shall not be granted with respect to any cl ai mt hat
was adjudi cated on the nerits in State court proceedi ngs
unl ess the adjudication of the claim (1) resulted in a
decision that was contrary to, or involved an
unr easonabl e application of, clearly established Federal
law, as determ ned by the Suprene Court of the United
States; or (2) resulted in a decision that was based on
an unreasonabl e determ nation of the facts in |ight of
the evidence presented in the State court proceeding.



unr easonabl e determi nation of the facts in light of the
evi dence presented in the State court proceedi ng.

28 U.S.C. 8§ 2254(d). The Suprene Court interpreted these two

prongs in Wllians v. Taylor, and stated the follow ng:

Under the “contrary to” clause, a federal habeas court
may grant the wit if the state court arrives at a
concl usi on opposite to that reached by this Court on a
question of law or if the state court decides a case
differently than this Court has on a set of materially
i ndi stinguishable facts. Under the “unreasonabl e
application” clause, a federal habeas court may grant the
wit if the state court identifies the correct governing
| egal principle from this Court's decisions but
unreasonably applies that principle to the facts of the
prisoner's case.

529 U. S. 362, 412-13 (2000).

In order to determ ne whether a state court's
application of federal law is “unreasonable,” a court nust apply
an objective standard, such that the relevant application “my be
incorrect but still not unreasonable.” Duncan, 256 F.3d at 196
(citing Wllianms, 529 U.S. at 409-10). The test is whether the
state court decision “resulted in an outcone that cannot
reasonably be justified [under existing Suprene Court

precedent].” Matteo v. Superintendent, SC Al bion, 171 F.3d 877,

891 (3d Gir. 1999) (en banc). A petitioner is required to do
nore than sinply show that his proposed interpretation of the
rel evant precedent is “nore plausible;” rather it is necessary to
denonstrate that the precedent “requires a contrary outcone.”
Id. A petitioner is not entitled to habeas relief “solely on the

basis of sinple disagreement with a reasonable state court
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interpretation of the applicable precedent.” |1d.

Wth regard to the factual findings of a state court,
courts are instructed to apply a presunption of correctness which
can only be overcone by clear and convincing evidence. See 28
U.S.C. 8§ 2254(e)(1);* Duncan, 256 F.3d at 196. This presunption
applies equally to factual determ nations rendered by state trial
and appellate courts. Duncan, 256 F.3d at 196. This presunption
of correctness has been extended to inplicit factual findings of

state courts as well. See Campbell v. Vaughn, 209 F.3d 280,

285-86 (3d Cir. 2000) (noting that the Suprene Court interpreted
this statute and “held that an inplicit finding of fact is
tantanount to an express one, such that deference is due to

either determnation”) (citing Parke v. Raley, 506 U S. 20, 35

(1992)).

B. | neffecti ve Assi stance of Counsel

Determ nation of ineffective assistance of counsel
clainms are governed by the famliar two-prong test set forth in

Strickland v. Washington, 466 U S. 668 (1984). Shelton v.

4 The text of section 2254(e) (1) provides:

In a proceeding instituted by an application for a wit
of habeas corpus by a person in custody pursuant to the
judgnent of a State court, a determnation of a factual
i ssue made by a State court shall be presuned to be
correct. The applicant shall have the burden of
rebutting the presunption of correctness by clear and
convi nci ng evi dence.
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Carroll, 464 F.3d 423, 438 (3d Cr. 2006) (citing Waggins v.
Smth, 539 U S. 510, 521 (2003)). 1In the context of the AEDPA,

the Strickland test qualifies as “clearly established Federal

| aw, as determ ned by the Suprene Court.” WIlians, 529 U S. at

391. In order to satisfy Strickland, a habeas petitioner nust

denonstrate that: (1) counsel's representation fell below an
obj ective standard of reasonabl eness; and (2) there is a
reasonabl e probability that, but for counsel's error, the result

woul d have been different. 466 U. S. at 687; Know es v.

M rzayance, 129 S. C. 1411, 1420 (2009) (explaining that to
establish ineffective assistance of counsel, a defendant *“nust
show both deficient performance and prejudice.”) (citation
omtted). For the deficient performance prong, “[t]he proper
measure of attorney performance renains sinply reasonabl eness

under prevailing professional nornms.” Strickland, 466 U. S at

688. This standard of reviewis deferential. 1d.
Even where the errors comnmtted by counsel were
unr easonabl e, the habeas petitioner nmust still show deficient

performance, i.e., prejudice. See Rainey v. Varner, 603 F.3d

189, 197-98 (3d Gr. 2010). “To establish prejudice, ‘[t]he

def endant nust show that there is a reasonable probability that,
but for counsel's unprofessional errors, the result of the
proceedi ng woul d have been different. A reasonable probability is

a probability sufficient to underm ne confidence in the
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outcone.’”” 1d. (quoting Strickland, 466 U S. at 694).

V. DI SCUSSI ON

Following the Court’s finding that Petitioner’s claim
with respect to the Brady issue is unavailable for federal habeas
review, Petitioner’s habeas corpus petition asserts four
remai ni ng clainms concerning ineffective assistance of counsel:
(1) failure to request acconplice liability instruction; (2)
failure to object to co-conspirator hearsay; (3) failure to
object to adm ssion of “other bad acts” evidence; and (4)
cunul ative error.® Each of these clains is addressed in turn.

A. Failure to Reguest Accomplice Liability Instruction

Petitioner asserts that his trial counsel erred by
failing to request an instruction on acconplice liability

consistent wth the Pennsyl vania Suprenme Court’s decision in

Commonweal th v. Huffman, 638 A 2d 961 (Pa. 1994). In Huff man,

t he Pennsyl vani a Suprenme Court held that an instruction as to
acconplice liability was a harnful error because it did not
specifically instruct that in order for a defendant to be found
guilty of first degree nurder, he hinself nmust have had the
specific intent to kill. [d. at 963-64.

Petitioner contends that the failure to request an

° The Court’s Novenber 23, 2009 Menorandum di sposed of
Petitioner’s claimbased on a Brady violation asserted in his
habeas petition. See Johnson, 671 F. Supp. 2d at 669-72.
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acconplice liability instruction represents error because in

order for himto be found guilty of nurder he nust have had the

specific intent to kill, and because the trial court failed to
instruct the jury that this specific intent to kill cannot be
i mputed to himbased on Morales’ actions. |n other words,

Petitioner argues that if the jury was presented with an

acconplice liability instruction, it could have elected to find

that only Morales had a specific intent to kill and woul d have
made clear that Morales” intent to kill cannot be transferred to
hi m

The Pennsyl vani a Superior Court addressed Petitioner’s
argunent and found that the failure of Petitioner’s counsel to
request an acconplice instruction did not constitute ineffective
assi stance of counsel. |In accordance with 8§ 2254(d) and the

Suprene Court’s decision in Wllians v. Taylor, this conclusion

nmust be reviewed to determ ne whether it is (1) “contrary to” or
an “unreasonabl e application” of established Federal |aw, or (2)
an unreasonabl e determ nation of the facts based on the evidence
presented. See 28 U S.C. 8§ 2254(d); Duncan, 256 F.3d at 196.
The Superior Court’s conclusion that counsel was not
i neffective was based on the finding that the evidence presented
did not provide a basis to request an acconplice liability
instruction, i.e., counsel cannot be ineffective for failure to

raise a neritless issue. The Superior Court’s concl usion was
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based on the fact that sufficient evidence of record established
that Petitioner acted as a principal, rather than an acconplice,
in Martinez's hom cide. The Superior Court reasoned:

The evi dence adduced at trial established that the victim
suf fered four separate gunshot wounds, three in the head
and one in the arm Expert testinony established that
two of the gunshot wounds to the head, one in the back of
the head and one in the front of the head, were fatal.
The evi dence further established that appellant shot the
victimthree tines, then fled on foot. Mrales circled
the block in his van and then fired another shot. In
light of this evidence, at |east one shot fired by
appel l ant had to have been fatal.

Commonweal th v. Johnson, No. 15 MDA 2002, at *6 (Pa. Super. C

Jan. 8, 2003). Thus, the Superior Court concluded that since the
evi dence presented did not warrant an acconplice liability
instruction, it could not have been error for trial counsel to
fail to request one. 1d.

First, Petitioner clainms that this conclusion was
contrary to established Federal |aw on the basis that when a jury
returns a general verdict of guilty, a court cannot presune that
a jury relied on the theory of the case accepted by the court.

In support of this proposition, Petitioner cites to Sandstromv.

Mont ana, 442 U.S. 510 (1979), and Francis v. Franklin, 471 U.S.

307 (1985). These cases are inapposite to the issue presented by
Petitioner. Both Sandstrom and Franklin address the situation
where a jury was presented with a mandatory presunption
concerning crimnal liability, and stand for the general

principle that when a case is subnmtted to the jury on
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alternative theories, the unconstitutionality of any of the
theories requires that the conviction be set aside. See

Sandstrom 442 U.S. at 526 (collecting cases); see also Stronberg

v. California, 283 U S. 359, 367-69 (1931) (establishing that

when there exists a reasonable possibility that the jury relied
on an unconstitutional understanding of the law in reaching a
guilty verdict, that verdict nmust be set aside).

Def endant further cites to the Third Circuit’s decision

in Laird v. Horn, 414 F.3d 419 (3d Gr. 2005), in support of his

argunment that the Pennsylvania Superior Court erred in failing to
give the acconplice liability instruction. Laird is

di stingui shable fromthe instant case. In Laird, the Third
Crcuit found that it was reversible error for the trial court to
give a general acconplice liability instruction that a defendant
could be guilty as an acconplice w thout specifying that the
acconplice need to have the specific intent to kill in order to
be found guilty of first degree murder. There, the Third Crcuit
rejected the Coomonweal th’s argunent that “the jury understood an
‘“acconplice’ to first-degree nmurder mnmust have the specific intent
to kill required for a conviction of that crine.” |[d. at 426.

In contrast, the instruction given here (as set forth below did
not give a msleading instruction that an acconplice could be
convicted of first degree nurder without a specific intent to

kill. Petitioner fails to articulate how the holding in Laird
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applies to the instant case.

The Commonweal th responds that the Pennsyl vani a
Superior Court’s conclusion was not contrary to Federal |aw
because the jury instruction given needed only to conformto the
evi dence presented, and that here, the evidence of record
denonstrated that Petitioner acted as a principal, and not an
acconplice, in Martinez' s nurder.

Petitioner’s contention that an unconstitutional jury

i nstruction cannot be absol ved based on a court’s finding that
the jury may not have relied upon the unconstitutional
instruction in adjudicating guilt is correct as a general
principle. Petitioner fails to recognize, however, that his
reliance on this general principle is msplaced here. In this
case, the Superior Court did not provide an unconstitutional
instruction on acconplice liability and then provi de sone post
hoc reasoning that the jury did not rely on the infirm
instruction. Rather, the Pennsylvania Superior Court correctly
exam ned whet her there was a basis for the acconplice liability
instruction in the first instance. The relevant question is
whet her the instruction given confornms with the evidence
presented at trial.

Here, the Pennsylvania Superior Court clearly
articulated the standard for an acconplice jury instruction and

the factual basis for its conclusion that such an instructi on was
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not warranted under the circunstances.

Regardl ess of whether a request for a specific
instruction is made by a party, a trial court is obligated to
charge the jury in a manner supported by the evidence. See

Commonweal th v. Harper, 660 A 2d 596, 598 (Pa. Super. C. 1995)

(citing Commonweal th v. Donahue, 630 A 2d 1238, 1247 (Pa. Super.

Ct. 1993) and Commonwealth v. Danzy, 310 A 2d 291 (Pa. Super. C

1973)). VWen reviewing a challenge to jury instructions, the
review ng court nust consider the charge as a whole to determ ne
if the charge was i nadequate, erroneous, or prejudicial.

Commonweal th v. Wight, 961 A 2d 119, 145 (Pa. 2008);

Commonweal th v. Carson, 913 A 2d 220, 255 (Pa. 2006). *“The trial

court has broad discretion in phrasing its instructions, and may
choose its own wording so long as the lawis clearly, adequately,
and accurately presented to the jury for its consideration.”

Commonweal th v. Prosdocinpo, 578 A 2d 1273, 1274 (Pa. 1990). A

new trial is required on account of an erroneous jury instruction
only if the instruction under review contained fundanental error,
m sl ed, or confused the jury. Wight, 961 A 2d at 145.

Under Pennsylvania |law, first-degree nmurder requires
the specific intent to kill, and that nens rea is also required
of acconplices and co-conspirators. See 18 Pa. C. S. § 2502(a);

Smith v. Horn, 120 F.3d 400, 410 (3d G r. 1997) (citing Huffman,

638 A.2d 961). Acconplice liability requires evidence that the
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person: (1) intended to aid or pronote the substantive of fense;
and (2) actively participated in that offense by soliciting,

aiding, or agreeing to aid the principal. Comonwealth v. Reqga,

933 A 2d 997, 1014 (Pa. 2007). |In contrast, a principal is the

perpetrator who actually commts the crine. Comonwealth v.

Parner, 70 A 2d 296, 297 (Pa. 1950). Furthernore, “[s]pecific
intent to kill can be proven by the use of a deadly weapon upon a

vital part of the body.” Commonwealth v. My, 656 A 2d 1335,

1340 (Pa. 1995) (citing Commonwealth v. Bricker, 326 A 2d 279

(Pa. 1974)).

Here, the trial court elected not to treat Petitioner

as an acconplice and instructed the jury that:

When deci di ng whet her the Defendant had a specific
intent to kill, you should consider all the evidence
regarding his words and conduct and the attending
ci rcunst ances that may show his state of m nd.

| f you believe that the Defendant intentionally used
a deadly weapon on a vital part of the victinm s body, you
may regard that as an item of circunstantial evidence
from which you may, if you choose, infer that the
Def endant had the specific intent to kill.

(Trial Tr. 724-25, July 13, 1998.)

The proper question before the Court is whether the
instruction given was warranted by the evidence in the first
i nstance. The Pennsylvania Superior Court clearly articul ated
the evidence it relied upon in concluding that Petitioner fired

at | east one shot that struck Martinez's head. The presentation

of this evidence was sufficient to warrant an instruction that
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Petitioner acted as a principal and that the jury could infer
that he had a specific intent to kill, which is conveyed clearly
by the charge to the jury. Therefore, Petitioner has failed to
show t hat the Pennsyl vani a Superior Court’s conclusion that an
acconplice jury instruction was not warranted and that the
instruction given was not constitutionally defective was either
contrary to or an unreasonabl e application of Federal |aw
Second, Petitioner raises an issue with respect to the

factual determ nation made by the Pennsyl vani a Superior Court
W th respect to whether an acconplice liability instruction was
required. Petitioner contests the Superior Court’s conclusion
that Petitioner qualified only as a principal on the basis that
Cntron testified that she overheard Petitioner state that he
shot Martinez twi ce and not three tines, and therefore neither of
the bullets he fired may have struck Martinez in the head.
Petitioner cites to the foll ow ng exchange.

Q Dd[Petitioner] say how many tinmes he shot [the

victim, if you renenber?

A He told Tyhir [Biggs] tw ce.
(Trial Tr. 289, July 9, 1998.) Petitioner clains that this
single factual statement contradicts the Superior Court’s hol ding
that at | east one shot fired by appellant had to have been fatal.

Under section 2254(e)(1), factual findings of a state

court are entitled to a presunption of correctness and this

presunption can only be overcone where a habeas petition presents
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cl ear and convincing evidence to the contrary. See 28 U.S.C. 8§
2254(e)(1). Here, a single potential inconsistent statenent
raised during trial testinony does not qualify as the clear and
convi nci ng evi dence needed to overcone the Pennsyl vani a Superi or
Court’s finding that the evidence of record supported the
conclusion that since Mdrrales only fired one shot, one of the
shots to the head of Martinez nust have been fired by Petitioner.
Therefore, there is no basis to overturn the finding of the
Pennsyl vani a Superior Court on this point. This cannot be said
to constitute an “unreasonabl e determ nation of the facts” as
requi red by section 2254(d)(2).

Based on these concl usions, the Pennsylvani a Superi or
Court found that no acconplice liability instruction was
warranted by the evidence presented, and therefore counsel for
Petitioner could not have been ineffective for failing to request
such an instruction. The Pennsyl vania Superior Court’s |egal
concl usions that an acconplice liability instruction was not
warranted by the evidence and that failure to request such an
instruction did not constitute ineffective assistance of counsel
are not contrary to Federal law. As Petitioner has presented no
error of law or fact of the Pennsylvania court’s rejection of
this issue, Petitioner’s claimw ]Il be dism ssed.

B. Failure to Object to Co-Conspirator Hearsay

Petitioner asserts a claimfor ineffective assistance
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of counsel based on the failure to object to the adm ssion of
hearsay statenents nade by co-defendant Mrales in violation of
his Si xth Arendnent right under the Confrontation O ause. The
statenents in question were nade by Moiral es to Robl es when
Moral es went to Robles’ hone follow ng the nmurder of Martinez.
Cntron, Robles’ girlfriend, testified as to the substance of the
exchange as foll ows:

[ Moral es], came to the house and he told Tyhir Biggs to
go get [Robles]. [Moral es] had asked [ Robl es] if he has -
i f Roderick Johnson had cone to the house. [Robles] told
hi mno. [ Robl es] then asked hi mwhy? [ Moral es] started to
tell [Robles] what had happened. [ Moral es] tol d [ Robl es]
that he and [appell ant] had seen the guy that owed Shawn
Bridges noney. Then . . . they had seen himright . . .
at the 1.G A on Buttonwood Street and Schuykill Ave
Roderi ck Johnson had j unped out of the car and approached
the guy and asked if he renenbered him that he owed
Shawn Bri dges $500. The guy started to run, and Roderi ck
Johnson ran behind the guy and chased him to Barbey’'s
Par k; and Roderick Johnson shot the guy - shot the guy in
t he back.

Then, after that, Roderick Johnson ran

When Roderick Johnson ran, then [Mral es] had pulled up
inthe car. Richard Mrales got out of the car, and he
| eaned over the guy and shot himin the head. He was
show ng [ Robl es] how he did this. | was sitting on the
floor in the second floor hallway, and |eaved over,
| ooking into the living roomfloor . . . watching R chard
Mor al es show George Robl es how he shot the guy. After
that, he left the house. | went back into the room

Commonweal th v. Johnson, No. 15 MDA 2002, *7 (Pa. Super. C. Jan

8., 2003) (alterations in original).
Robl es also testified at trial as to the statenents

made by Moral es as foll ows:
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[Robles]: Then after [appellant] left, then Richard
Moral es canme | ooking for [appellant]. So then | was
i ke, What happened? And he didn't want to tell nme at
fist because he thought | didn't know And | said
Look, [appellant] cane here already, so you mght as
well tell nme what’s going on

He cane in. After | explained to himthat [appellant]
canme here already and to |l et ne know. And I questioned
himon it, and he said, Yeah, it happened. As a matter
of fact, I circled the block in the van, and |I fired
anot her shot into the body to nake sure he did the job
the job right. He said, Were is he? Were is he? He
said he was going to try and find you and go to the cl ub
[where appellant, Mrales, and Shawn Bridges worked].
So he said, Al right then. And he left in the van.
(Id.) (alterations in original).

The trial court admtted these statenents under the co-
conspirator hearsay exception. On review of Petitioner’s habeas
petition, the Pennsylvania Superior Court found that the trial
court erred in admtting these statenents as co-conspirator
hear say because they were not so closely connected to the
commi ssion of the substantive offense that they may reasonably be
consi dered part of a continuing course of crimnal conduct

emanating fromthe substantive of fense. See Commonwealth v.

Cull, 656 A 2d 476, 482 (Pa. 1995). Since the Pennsylvani a
Superior Court found that these statenments were inadm ssible
under the co-conspirator exception and trial counsel did not have
a reasoned trial strategy for failing to object, the Pennsylvani a

Superior Court found that the deficient performance prong under
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Strickland was satisfied.® However, the Pennsyl vani a Superi or
Court found that the ineffectiveness claimfailed because
Petitioner could not show prejudice on the basis that the failure
to object constituted harm ess error. The Pennsyl vani a Superi or
Court adopted the finding of the PCRA court that the wongly
admtted testinony was cunul ati ve of other evidence, and
t herefore harnl ess.

Petitioner asserts that the Pennsylvania Superior
Court’s finding was contrary to Federal law with respect to its
harm ess error analysis. Petitioner contends that because the
adm ssion of these co-conspirator statenents violated his right
under the Confrontation Cl ause, the error should not be deened
har m ess.

As an initial matter, the Commpnwealth, for the first

6 The Pennsyl vani a Superior Court actually analyzed the
i neffective assistance of counsel clains under the Pennsyl vani a
state standard for ineffective assistance established in
Commonweal th v. Pierce, 527 A 2d 973, 975 (Pa. 1987). However,
both the Pennsyl vania Suprenme Court and the Third Grcuit Court
of Appeal s have recogni zed that the standard for ineffective
assi stance of counsel under Pennsylvania | awwhich the state
courts applied here-is the same as the Strickland standard. See
Commonweal th v. Tedford, 960 A 2d 1, 12 (2008) (citing Pierce,
527 A.2d at 975 (adopting U. S. Suprene Court's holding in
Strickland)); Boyd v. Waymart, 579 F.3d 330, 334 n.2 (3d G
2009) (recognizing that the Pierce standard and Strickl and
standard are uniform; Werts v. Vaughn, 228 F.3d 178, 204 (3d
Cr.2000) (finding that the Pennsylvania standard is “not
contrary to” the Strickland test). Therefore, for the purposes
of sinplicity and clarity, the Court will refer only to the
Strickland standard.
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tine at oral argunent,’ raised the issue that Petitioner’s
asserted Confrontation C ause claimwas procedurally defaulted
because it was not rul ed upon the Pennsylvania state courts.
Pursuant to the AEDPA, a habeas petitioner nust “fairly present”
a federal constitutional claimin order such claimto be
avai l abl e for federal habeas review. See 28 U S.C. 8§ 2254(b).
In order to “fairly present” his claim a prisoner nust present
in state court the factual and | egal substance of his federal
claim in a manner that puts the state court on notice that a

federal claimis asserted. McCandl ess v. Vaughn, 172 F.3d 255,

261 (3d Gr. 1999) (citing Anderson v. Harless, 459 U S. 4, 6

(1982)).

The state court's consideration of a petitioner's
federal Constitution claimis not conclusive as to whether the
cl ai mwas exhausted at the state level. Even if the state court
does not consider the claim it is still exhausted if the state

court had the opportunity to address it. Nara v. Frank, 488 F.3d

187, 198 (3d Cir. 2007) (citing Bond v. Fulconer, 864 F.2d 306,

309 (3d Cir.1989)). Thus, here it is not determnative that the
Pennsyl vani a courts did not address Petitioner’s claimas a

Confrontation Cl ause violation, so long as Petitioner presented

! In fairness, at oral argument was the first tinme that

Petitioner clearly articulated that his claimfor a violation of
the right to confrontation inplicated Bruton v. United States,
391 U. S. 123 (1968).
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the claimas such, i.e., giving the state court an opportunity to
consider it.

To fairly present his federal claim petitioner may
enpl oy several nethods: (1) reliance upon pertinent federal
cases; (2) reliance upon state cases enploying constitutional
analysis in |ike fact situations; (3) assertion of the claimin
terms so particular as to call to mnd a specific right protected
by the Constitution; and (4) allegation of a pattern of facts
that is well within the mainstream of constitutional litigation

McCandl ess, 172 F.3d at 260 (citing Evans v. Court of Common

Pleas, DE County, PA., 959 F.2d 1227 (3d G r. 1992) (articulating

“fair presentation” factors)).

Here, the Pennsylvania Superior Court summarized
Petitioner’s clains as follows: “Appellant was denied effective
assi stance of counsel and the due process rights and right of
confrontation of wtnesses, as guaranteed by the Pennsylvania and
United States Constitutions, when trial counsel (a) failed to
preserve objections to the adm ssion of non-co-conspirator

statenents.” Commonwealth v. Johnson, No. 15 MDA 2002, at *5

(Pa. Super. C. Jan. 8, 2003).

In his brief to the Superior Court, Petitioner
presented the follow ng argunent concerning the adm ssion of
Moral es’ statenents:

Hence, the adm ssion of these statenents violated not
only traditional hearsay rules but, separately,
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appellant's state and federal right of confrontation.
Were a statenment is not adm ssible as a firmy-rooted
hearsay exception, it is presunptively unreliable; in
such circunstances its use deprived an accused of the
constitutional right to confront wtnesses. Lilly v.
Virginia, US., 199 S. C. 1887 (1999).

(Petr.’s Brief on Appeal From The Denial O P.C.R A, 18, March

2002.)

I n essence, Petitioner’s argunent to the Pennsyl vani a
state court was that the mi scharacterization of Mrales’
statenent as co-conspirator hearsay violated his right under the
Confrontation C ause because he was not permtted to cross-
exam ne Moral es concerning the incul patory statenments. Under the
ci rcunstances, it appears that Petitioner has nmet the m ni num
standard necessary to show that he “fairly presented” his Bruton
claimin the state court in order to avoid procedural default.

Thi s conclusion, however, is not free from doubt.
Merely citing to the Sixth Arendnment Confrontation C ause does
not serve as a bl anket presentnent of all issues which can arise
in the context of the Confrontation Clause. |In fact, the
adm ssion of a non-defendant co-conspirator statenent which may
rai se concerns under the Confrontation C ause, may not inplicate
Bruton at all.

Here, however, giving Petitioner the benefit of the
doubt, it appears that Petitioner asserted his Bruton claimwth

sufficient particularity to be deened “fairly presented” to the

Pennsyl vani a state courts. Petitioner’s argunment with respect to
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Moral es’ statenents expressly invoked the Sixth Amendnent
Confrontation C ause, alleged a pattern of facts, i.e., adm ssion
of a conspirator confession, that falls within the mai nstream of
constitutional litigation as potentially inplicating Bruton, and

cited to the Suprene Court’s decision in Lilly v. Virginia, 527

U S 116 (1999), which discussed Bruton and its progeny. See
McCandl ess, 172 F.3d at 260. Therefore, the Court concl udes that
based on the limted record available, that Petitioner has fairly
presented his Confrontation C ause claimto the Pennsylvani a
state courts in a sufficient manner to avoid procedural default.
Petitioner asserts that the conclusion reached by the
Pennsyl vani a Superior Court is contrary to Federal |aw on two
grounds: (1) the state courts failed to recognize that a
viol ation of the Confrontation O ause had occurred through the
adm ssion of Morales statenents; and (2) the Superior Court
incorrectly found that counsel’s failure to raise the
Confrontation C ause issue was not prejudicial. These issues are
addressed in turn.

1. Confrontation d ause Viol ation

Petitioner argues that the Superior Court’s decision
was contrary to Federal |aw because it failed to recogni ze that
the adm ssion of Mdrales statenents violated Petitioner’s Sixth
Amendnent right under the Confrontation C ause. The Superior

Court expressly found that Mrales statenments did not qualify
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under the co-conspirator hearsay exception, however, the Superior
Court did not address specifically the effect of these
incorrectly admtted statenents with respect to Petitioner’s
Si xt h Amendnent rights.

Petitioner asserts that the adm ssion of Morales’
statenents violated his Sixth Anendnent rights under the Suprene

Court’s decision in Bruton v. United States, 391 U S 123 (1968).

The Sixth Amendnent to the United States Constitution, and
specifically its Confrontation Cl ause, guarantees cri m nal
defendants the right to confront the wtnesses against them |In
Bruton, the Supreme Court explained that a defendant is denied
his right to confront w tnesses agai nst himwhen a prosecutor
presents a co-defendant's confession inplicating the defendant at
a joint trial and the co-defendant does not testify because the
def endant has no opportunity to cross-examne. 391 U S. at 126.
Subsequent to Bruton, the Suprene Court held that adm ssion of a
non-testifying co-conspirator's statenent agai nst a defendant
does not offend the Confrontation Clause as |ong as the statenent
sati sfies the co-conspirator exclusion under the rel evant rules

of evidence. See Bourjaily v. United States, 483 U. S. 171

182-83 (1987).
Rel ying on Bruton, Petitioner argues that because
Moral es’ statenents were not made during the conm ssion of the

conspiracy or in furtherance of the conspiracy, and thus do not
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fit within the hearsay exception, the adm ssion of these
statenments violated Bruton. Based on the findings of the
Pennsyl vani a Superior Court that these statenments do not fit
within the co-conspirator hearsay exception, Bruton on its face
woul d apply.

Petitioner fails to recognize that Bruton does not
apply here for an independent reason, nanely Mrral es’ statenents
were not admtted during a joint trial of Mrales and Petitioner.
In Bruton, two defendants were accused of participating in the
same crinme and both were tried jointly. 391 U S. at 124. One
def endant confessed, nami ng and incrimnating the other
defendant. [d. The trial judge instructed the jury only to
consi der the confession against the confessing defendant. 1d. at
125. The Suprene Court, however, found that a Confrontation
Cl ause violation, caused by the adm ssion of a nontestifying
codefendant's “powerfully incrimnating” confession, is not
necessarily cured by a limting instruction. [d. at 135-36.
Therefore, Bruton is based on the rationale that where the
“powerfully incrimnating extrajudicial statenents” of one
co-def endant woul d be adm tted agai nst anot her co-def endant,

W t hout the opportunity of cross-exam nation, then effective
confrontation is not possible in spite of alimting instruction
that is given to the jury. |Id.

The Third G rcuit in Johnson v. Tennis explai ned that
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the “basis of Bruton was that even a carefully instructed jury
cannot be expected to disregard conpletely the incrimnating
confession of a non-testifying codefendant.” 549 F.3d 296, 300

n.4 (3d Gr. 2008); see also Bruton, 391 U S. at 135-36 (“[T]here

are sonme contexts in which the risk that the jury will not, or
cannot follow instructions is so great, and the consequences of
failure so vital to the defendant, that the practical and human
[imtations of the jury system cannot be ignored. Such a context
is presented here, where the powerfully incrimnating
extrajudicial statenents of a co-defendant, who stands accused
side-by-side with the defendant, are deliberately spread before
the jury ina joint trial.”). In light of this rationale, the
Suprenme Court has found that where a potential for Bruton

evi dence exists, the special prejudice that occurs can be

elimnated by hol ding separate trials. See Gray v. Maryl and,

523 U. S. 185, 192-95 (1998) (stating that because the use of an
acconplice's confession “creates a special, and vital, need for
cross-exam nation,” a prosecutor desiring to offer such evidence
must conply with Bruton, hold separate trials, use separate

juries, or abandon the use of the confession); Lilly v. Virginia,

527 U.S. 116, 128 (1999) (recognizing that Bruton applies when a
co- def endant confession has been adnmtted into evidence in a

joint trial) (enphasis added); see also Tennis, 549 F.3d at 300-

01 (holding that Bruton does not apply to a bench trial because
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Bruton deals only with situations where a jury would be unable to
apply a limting instruction concerning a co-defendant’s

confession during a joint trial); United States v. Hill, 901 F. 2d

880, 883 (10th GCr. 1990) (noting that if co-defendants are tried

separately, “Bruton problens will never arise.”); United States

v. Crrincione, 780 F.2d 620, 632 (7th Cr. 1985) (“One way to

avoid Bruton problens is to conduct separate trials, so the
confession may be used agai nst the declarant w thout adverse

effects on co-defendants.”); United States v. Mrris, No. 07-20,

2008 W. 5188826, at *10 (WD. Pa. Dec. 8, 2008) (noting that the
remedy for a potential Bruton violation is that a co-defendant

shoul d be granted a separate trial); United States v. Sigler, 559

F. Supp. 2d 906, 914 (N.D. Ill. 2008) (“One of the common
remedies for a potential Bruton problemwhich arises when one

def endant has given a statenent incul pating the other-is to order
separate trials. That is what the trial court did here. . . In
short, unlike Bruton, this case does not involve the adm ssion
agai nst a defendant of a jointly tried co-defendant's statenent
that is concededly hearsay. Rather, it involves adm ssion of the
fact (and arguably part of the contents) of a statement by a

separately tried co-defendant, for what is clained to be a

proper, non-hearsay purpose.”); United States v. Gullon, 482 F
Supp. 429, 431 (E.D. Pa. 1979) (granting notion to sever where

i ntroduction of defendants' post-arrest statenents in
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consolidated trial would jeopardi ze codefendants' rights under
Bruton and result in prejudice).

Here, because Petitioner and Mrales were tried
separately, the adm ssion of Mrales’ statenents did not
inplicate Bruton. Therefore, Petitioner’s argunent on this point
is inapposite to his Confrontation C ause claim

To the extent that Petitioner asserts that the
adm ssion of Mrales’ statenents violated his Sixth Arendnent

right under Crawford v. WAshington, 541 U S. 36 (2004), this

claimis also without nerit. In Crawford, the Suprene Court held
that “[t]estinonial statenments of w tnesses absent fromtrial”
can be admtted under the Confrontation C ause “only where the

[ out-of -court] declarant is unavail able, and only where the

def endant has had a prior opportunity to cross-exam ne” the
declarant. Crawford, 541 U S. at 40. The decision in Crawford,
however, applies only to out-of-court statenents that are
“testinonial” in nature. See id. at 68 (“Were nontestinoni al
hearsay is at issue, it is wholly consistent with the Framers'
design to afford the States flexibility in their devel opnent of

hearsay | aw as does Roberts [Chio v. Roberts, 448 U.S. 56, 100

(1980)], and as woul d an approach that exenpted such statenents
from Confrontation Clause scrutiny altogether.”).
In Crawford the Suprene Court eschewed a conprehensive

definition of what qualifies as “testinonial” evidence. 1d. The
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Court in Crawford explained that “testinony” is typically in the
formof “[a] solemm declaration or affirmation nmade for the
pur pose of establishing or providing sone fact.” 1d. at 51
(internal quotation marks and citations omtted). The Court did
establish that, at a mninum “testinonial” evidence includes
prior testinony at a prelimnary hearing, before a grand jury, or
at a fornmer trial; and police interrogations. |d. at 68. In
contrast, the Crawford decision nmakes cl ear that casual
statenents to an acquai ntance are not testinonial. 1d. at 51.
Therefore, under Crawford, the statenents made by
Moral es to Robl es concerning Martinez’ s hom cide could not be
considered testinonial in nature as they represented nerely

informal statenents anpbng acquai ntances. See generally Horton v.

Allen, 370 F.3d 75, 84 (1st Cr. 2004) (finding that infornmal
statenents nmade by co-conspirator during a private conversation
were nontestinonial and thus outside the scope of Crawford
because the statenents were not made under circunstances in which
an obj ective person woul d reasonably believe woul d be avail abl e

for use at a later trial); Wlliams v. SCl-Huntingdon, No. 02-

7693, 2004 W. 2203734, at *11 n.7 (E. D. Pa. Sept. 30, 2004)
(recogni zing that an off-hand mark to an acquai ntance i s outside
the scope of Crawford and does not violate the Confrontation

Clause); United States v. Vaghari, No. 08-693-01, 2009 W

2245097, at *8 (E.D. Pa. July 27, 2009) (finding that informal e-
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mails fromall eged co-conspirators are not “testinonial” in
nature and therefore are not within the purview of Crawford).

As to nontestinonial statenents, the Confrontation
Cl ause does not preclude their adm ssion if they are subject to a
firmy rooted hearsay exception or bear an adequate indicia of

reliability. Albrecht v. Horn, 485 F.3d 103, 135 (3d Cr. 2007);

United States v. Hendricks, 395 F.3d 173, 179 (3d G r. 2005)

(addressing Roberts). Neither of the parties, nor the

Pennsyl vani a state courts, considered whet her these
nont esti noni al statenments have sufficient indicia of reliability
or would be deened to qualify as a firmly rooted hearsay
exception in order to conply with the Confrontation C ause. It
is not necessary for the Court to nake that determ nation here,
because even assum ng that these nontestinonial statenments were
found to violate Petitioner’s Confrontation C ause rights, the

harm ess error test would apply. Delaware v. Van Arsdall, 475

U S 673, 684 (1986) (stating that errors under the Confrontation

Cl ause are subject to harmless error analysis); United States v.

Hardw ck, 544 F.3d 565, 574 (3d G r. 2008) (recognizing that the
harm ess error test applies to violations of the Confrontation
Cl ause). For the reasons discussed nore fully bel ow, since
Moral es’ statenments were cunul ative in nature, any prejudicial
effect of the incorrectly admtted statenments woul d be negated

and Petitioner’s conviction need not be set aside.
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2. Fi ndi ng of Prejudice

Petitioner clains that the Pennsyl vania Superi or
Court’s conclusion that failure to raise the Confrontation C ause

i ssue was not prejudicial under Strickland is contrary to Federal

| aw. 8 Assum ng arguendo that Petitioner has established a
Confrontation Clause violation, any resulting error was harnl ess.

Foll ow ng the Supreme Court’s decision in Fry v. Pliler

551 U. S. 112, 121-22 (2007), this Court must performits own

harm ess error analysis under Brecht v. Abrahanson, 507 U S. 619

(1993), rather than review the state court's harmnl ess error

anal ysis under the AEDPA standard. See Bond v. Beard, 539 F.3d

256, 275-76 (3d Cr. 2008) (explaining that Fry instructs federal
courts to conduct an independent harm ess error analysis). 1In
Brecht, the Suprenme Court explained that an error will be deened
harm ess where it did not have “substantial and injurious effect
or influence in determning the jury's verdict.” 507 U S. at 637

(quoting Kotteakos v. United States, 328 U. S. 750, 776 (1946)).

“Under this standard, habeas petitioners may obtain plenary

review of their constitutional clainms, but they are not entitled

8 As expl ai ned above, although the Pennsyl vani a Superi or
Court actually reached its decision under the Pennsylvani a
standard established by Pierce, because the Pierce standard and
Strickland standard are recogni zed as equival ent, the Court
refers only to the Strickland standard for purposes of clarity.
See Boyd, 579 F.3d at 334 n.2 (recognizing that the Pierce
standard and Strickland standard are unifornm; Werts, 228 F.3d at
204 (finding that the Pennsylvania standard is “not contrary to”
the Strickland test).
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to habeas relief based on trial error unless they can establish
that it resulted in actual prejudice.” 1d. (quotation marks
omtted). “Wien a federal judge in a habeas proceeding is in
grave doubt about whether a trial error of federal |aw had
substantial and injurious effect or influence in determning the

jury's verdict, that error is not harmess.” O Neal v. MAninch

513 U. S. 432, 436 (1995) (quotation marks omtted).
Petitioner argues that the adm ssion of a co-
conspirator cannot be deened harm ess error. |In support of this

argunent, Petitioner cites to Ctuz v. New York, 481 U S. 186

(1987), for the proposition that where a co-conspirator’s
adm ssion is cunulative or “interlocking” wwth a defendant’s own
adm ssion, then prejudice results.

Petitioner m sreads the holding of the Suprenme Court in

Cruz. The decision in Cruz resolved a split of authority as to

whet her a Bruton violation could occur with respect to an
“interlocking” confession as well as a contradictory confession.
See id. at 190-93 (explaining that the Court was resolving the

conflict between the plurality opinion of Parker v. Randol ph, 442

US 62 (1979), that Bruton did not apply to an interl ocking
confession wth Justice Blackmun’s view that Bruton applied to
both types of confession). It is true that Justice Scali a,
speaking for the magjority in Cruz, recogni zed that a

corroborating co-conspirator confession can be nore damagi ng than
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a contradictory co-conspirator confession, however, this
conclusion was limted to consideration of whether Bruton should
apply at all to an interlocking confession and not whet her

adm ssion of such an interlocking confession would per se qualify
as harnful error. See id. at 192-93 (“Quite obviously, what the
‘“interlocking’ nature of the codefendant's confession pertains to
is not its harnfulness but rather its reliability: If it confirns
essentially the sane facts as the defendant's own confession it
is nore likely to be true. Its reliability, however, may be

rel evant to whether the confession should (despite the |ack of
opportunity for cross-exam nation) be admtted as evi dence

agai nst the defendant . . . .7).

Contrary to Petitioner’s assertion, Cruz does not stand
for the principle that adm ssion of an interlocking confession
standi ng al one necessitates a finding of harm Rather, as
expl ai ned above, courts enpl oy an i ndependent harmnl ess error
analysis in order to determ ne whether a Bruton violation
warrants a retrial regardless of whether the co-conspirator
confession is contradictory or corroborating. See Bond, 539 F.3d
at 275-76 (recognizing that harm ess error analysis is applicable

to a Bruton claim United States v. Richards, 241 F.3d 335, 341

(3d Cr. 2001) (sanme). Furthernore, courts consistently have
found that a co-conspirator adm ssion which violates Bruton

constitutes harnl ess error where sufficient other evidence of
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guilt is present in the record. See, e.qg., United States v.

Col eman, 349 F.3d 1077, 1086-87 (8th Cr. 2003) (holding that
erroneously admtted evidence under Bruton is harnl ess where the
evidence is “nmerely cumul ati ve of other overwhel mng and | argely
uncontroverted evidence properly before the jury.”) (quoting

Brown v. United States, 411 U S. 223, 231 (1973) (harm ess error

despite Bruton violation where the testinony erroneously admtted

was nerely cumulative)); United States v. Lage, 183 F.3d 374, 388

(5th Cr. 1999) (where incorrectly admtted statenents nerely
corroborated ot her uncontroverted testinony, any Bruton error

arising fromthe adm ssion was harm ess); United States v.

Gllam 167 F.3d 1273, 1277 (9th CGr. 1999) (finding Bruton
error harm ess beyond a reasonabl e doubt where “the testinony
erroneously admtted was nerely cunul ati ve of ot her overwhel m ng
and essentially uncontroverted evidence properly admtted”); Fogg
v. Phelps, 579 F. Supp. 2d 590, 610 (D. Del. 2008) (holding that
Bruton violation stemm ng from adm ssion of co-conspirator
statenment constituted harm ess error because it was nerely
cunmul ative of the other evidence properly admtted at trial).
Based on the available record here, any error in
admtting Mrales statenents was harnl ess under Brecht.
Al t hough the adm ssion of Mrales statenents inplicates
gquestions concerning Petitioner’s Sixth Amendnent rights, the

Commonweal t h presented such extensive evidence of Petitioner’s
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guilt that any error cannot be found to have had a substanti al
and injurious effect in determning the jury's verdict. The
evidence in this case was nore than sufficient to support the
jury’'s verdict wthout inclusion of Mrales statenents. At
trial, several witnesses testified as to the direct participation
of Petitioner in the nurder of Martinez. Both Robles and

Vel azquez testified that Petitioner recounted his role in the
hom cide to them i ndependently. These accounts are corroborated
by Cintron’s testinony that she overheard Petitioner admt his
direct role in the shooting to Biggs. Furthernore, Petitioner’s
statenents to Robles, Velazquez and Biggs (as testified to by
Cintron) are consistent wwth the i ndependent eye w tness accounts
of Martinez's nurder fromthe night of Novenber 1, 1996. The
Commonweal th al so offered testinony of the coroner’s review of
Martinez’s hom cide that was consistent with the accounts of the
W t nesses presented.

The overwhel m ng evi dence presented, nost critically
Petitioner’s owmn adm ssions of his role in the shooting, |eaves
no basis for a “grave doubt” as to the harnl essness of the error.
Thus, as any error was harm ess, Petitioner cannot assert a
cogni zabl e habeas claimfor ineffective assistance of counsel on
this basis.

C. Failure to Object to Adnmission of “Other Bad Acts”
Evi dence

Petitioner contends that the testinony of Vel azquez,
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Petitioner’s then-girlfriend, relaying Petitioner’s
characterization of hinself as a “hitman” constitutes
i nadm ssi ble prior “bad acts” evidence, such that the failure to
object to this evidence rose to the level of ineffective
assi stance of counsel.

During direct exam nation, Velazquez testified as

foll ows:

Q And after Novenber 1 of 1996, that Friday eveni ng,
did you have a conversation with your then boyfriend,
Roderi ck Johnson, about the shooting at Barbey’'s

Pl aygr ound.

A: W was [sic] watching the news, the Berks County
news, and he told ne that he was the one who had shot
Jose Martinez.

Q What el se did he say?

A: He also told nme that he was a hit man

Q Anything el se?

A: Not that | renenber right now.

(Trial Tr. 158-59, July 8, 1998.)
During re-direct exam nation, the Comonweal t h questi oned
Vel azquez concerning a statenent nade to police, and Vel azquez
read the followi ng statenment into the record:
Roddy said, Can | trust you? | |looked at him and he
told ne that he was the one that shot the guy at

Barbey’'s. Roddy told ne that he was a hit man, and
that’s what he does.

(Ld. at 196) (enphasis added).
The Pennsyl vani a Superior Court adopted the PCRA

court’s conclusion that this type of evidence did not
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qualify as “other bad acts” evidence under Pennsyl vania Rul e
of Evidence 404(b). Rather, both the PCRA Court and the
Superior Court found that Petitioner’s statenent should be
anal yzed as an exception under the hearsay rule rather than
as character evidence. Relying on Pennsylvania Rule of
Evi dence 803(25), the PCRA Court and the Superior Court
found that Petitioner’s statenent constituted an extra-
judicial adm ssion by a defendant that is adm ssible even
t hough it contains an adm ssion of quilt.

First, it is well settled that clains asserting a
violation of a state law, or challenging a state court's
interpretation of state |law, are not cogni zabl e on federal

habeas review Estelle v. MGQuire, 502 U S 62, 67-8 (1991)

(“We have stated many tinmes that federal habeas corpus

relief does not lie for errors of state |aw’'), Johnson v.

Roseneyer, 117 F.3d 104, 109 (3d Cr. 1997) (“‘it is well
established that a state court's m sapplication of its own
| aw does not generally raise a constitutional claim The
federal courts have no supervisory authority over state
judicial proceedings and may intervene only to correct

wrongs of constitutional dinmension.”); Wite v. Carroll,

416 F. Supp. 2d 270, 282 (D. Del. 2006). Thus, Petitioner
cannot use the instant habeas petition to challenge the

Pennsyl vani a state courts interpretation of the Pennsylvani a
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Rul es of Evidence. See, e.q., Roulhac v. Law er, No. 08-

5124, 2009 W 5910245, at *5 (E.D. Pa. Cct. 29, 2009)
(hol ding that a challenge of the trial’s court evidentiary
ruling under the Pennsylvania Rules of Evidence is not

cogni zabl e on federal habeas review); Swainson v. Varner,

No. 99-6480, 2002 W. 241024, at *9 (E. D. Pa. Feb. 19, 2002)
(“I't is not the court's role on habeas review to decide
whet her a state trial judge's decision to admt evidence
pursuant to state evidentiary rules was proper.”).
Therefore, to the extent that Petitioner asserts that the
Pennsyl vani a courts incorrectly admtted these statenments as
extra-judicial adm ssions under the Pennsylvania Rul es of
Evi dence, such a claimis barred fromfederal habeas review.
Second, in an attenpt to couch his claimas one
for federal habeas review, Petitioner asserts that the
adm ssion of this statenent violated his right to due
process, and therefore the failure to object to such
evi dence constitutes ineffective assistance of counsel. As
expl ai ned above, clains based on state court evidentiary
errors cannot warrant habeas relief unless the petitioner
denonstrates that the error was so pervasive that he was

deni ed the fundanental right to a fair trial. See Estelle,

502 U.S. at 67-68; Keller v. Larkins, 251 F.3d 408, 413 (3d

Cir. 2001) (recognizing that in order to show that
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evidentiary error anounted to a due process viol ation under
habeas review, a petitioner nust show that the error is of
“such magni tude as to underm ne the fundanental fairness of
the entire trial”).

Based on the available record, even if the trial
court did erroneously admt Vel azquez’s testinony concerni ng
Petitioner’'s statenents to her, Petitioner has failed to
denonstrate that the adm ssion of that testinony rendered
his trial fundanmentally unfair. Here, Petitioner’s
statenent that he was a “hitman” and “that’s what he does”
was i ndependent of Petitioner’s adm ssion that he hinself
shot Martinez. |In other words, the remaining unchall enged
portion of Petitioner’s statenent admtted that he had
commtted the nurder of Martinez for which he was on trial,
irrespective of whether his classification of hinself as a
“hi t man” suggested to the jury that he had comm tted other
non-rel ated homcides in the past. Wen viewed in context,
it cannot be said that the adm ssion of Petitioner’s
characterization of hinself as a “hitman” rendered the trial
fundanmental ly unfair in light of the corresponding
confession given by Petitioner contenporaneous wth that
st at enent .

Furt hernore, as expl ai ned above, a substanti al

anount of incul patory evidence was admtted at trial
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denonstrating Petitioner’s guilt in Martinez' s hom ci de.
Based on the entire record of available evidence, Petitioner
has failed to denonstrate that the adm ssion of his vague
statenent to Vel azquez describing hinself as a “hitman”
served to render his entire trial fundanmentally unfair. See
Keller, 251 F.3d at 413. Therefore, as Petitioner’s
asserted due process claimis neritless he cannot
denonstrate that his trial counsel was deficient in failing
to raise the issue. In light of his failure to satisfy the

first prong of Strickland, Petitioner’s claimwll be

di sm ssed.

D. Cunul ative Effect of Al Errors

Petitioner’'s final claimis that the cunul ative
effect of all of the errors at trial entitle himto habeas
relief. The Third Crcuit has pronounced that “[i]ndividual
errors that do not entitle a petitioner to relief my do so
when conbined, if cunmulatively the prejudice resulting from
t hem under m ned the fundamental fairness of his trial and
denied himhis constitutional right to due process.” Fahy
v. Horn, 516 F.3d 169, 205 (3d G r. 2008) (quoting Al brecht

v. Horn, 471 F.3d 435, 468 (3d Gr. 2006). Cumnul ative
errors will only be deened not harm ess where “they had a
substantial and injurious effect or influence in determ ning

the jury's verdict, which neans that a habeas petitioner is
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not entitled to relief based on cunul ative errors unless he
can establish *actual prejudice.”” 1d. (internal citation
omtted); see Brecht, 507 U S. at 637. To denonstrate
actual prejudice, Petitioner nust show that the errors
during his trial created nore than a possibility of
prejudi ce; he nmust show that the errors “worked to his
actual and substantial disadvantage, infecting his entire
trial with error of constitutional dinensions.” Mirray v.
Carrier, 477 U S. 478, 494 (1986). Were wei ghty evi dence
of guilt is in the record, even in spite of all of the
petitioner’s alleged errors, the cumul ative error standard
has not been net. Fahy, 516 F.3d at 205.

As expl ai ned above, the overwhel m ng evi dence of
guilt presented by the Conmmonweal th forecl oses Petitioner’s
argunment in favor of cunulative error. Here, the
Commonweal th presented three wi tnesses, Robles, Cntron and
Vel azquez each of whomtestified that Petitioner admtted
his culpability in the shooting death of Martinez. |In |ight
of these uncontradicted adm ssions, Petitioner’s argunent
that his alleged errors had a “substantial and injurious”

effect on the jury's verdict fails.

V. CONCLUSI ON

For the foregoing reasons, Petitioner has failed
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to establish a cognizabl e habeas violation. Therefore,
Petitioner’s habeas corpus petition wll be dismssed. An

appropriate Order foll ows.
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I N THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

RODERI CK  J OHNSON, ) ClVIL ACTI ON
; NO. 04- 2835
Petitioner,
V.
LOU S FOLINO, et al.
Respondent s.
ORDER
AND NOW this 12th day of August 2010, follow ng a
hearing, it is hereby ORDERED that the Petition for Wit of
Habeas Corpus, pursuant to 28 U. S.C. § 2254, (doc. no. 1) is
DI SM SSED.
It is hereby further ORDERED that there is no
basis in the case for the issuance of a certificate of
appeal ability.?®
AND I T I S SO ORDERED.

S/ Eduardo C. Robreno
EDUARDO C. ROBRENO, J.

o A petitioner seeking a certificate of appealability
nmust denonstrate “a substantial show ng of the denial of a
constitutional right.” 28 U S C 8§ 2253(c)(2). “A petitioner
satisfies this standard by denonstrating that jurists of reason
coul d disagree with the district court's resolution of his
constitutional clainms or that jurists could conclude the issues
presented are adequate to deserve encouragenent to proceed
further.” Mller-El v. Cockrell, 537 U S. 322, 327 (2003). No
basis for a certificate of appealability exists in this case, as
Petitioner is unable to neet this standard.




